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Harold Varans, MID. 

National Institutes of Health 
Budding One, Room 126 
9000 Wisconsin revenue 
Bethesda, MD 20892 

Dear Dr. Varmus: ! 

I am writing to you in my capacity as chair of the Harvard University Committee oh 
Patents aad Copyrights, the body responsible for oversight of the University's 
technology licensfag program. I understand that CeLlPro, Inc. has filed a petition to 
exercise ’'march-in" rights under the Bnyh-Dolc Act in order to utilize stem cell selection 
technology patented by The Johns Hopkins University and licensed by Hopkins to 
certain pharmaceutical companies. This petition is the outgrowth of a patent dispute 
between CellPro, on the one hand, and Johns Hopkins and its licensees, on. the other. I 
am advised that ai federal court recently determined that Cel [Pro willfully iuftinged the 
Hopkins patents. 

While I do not presume to be familiar with all the nuances of the CdiPro - Hopkins 
dispute, I am very troubled by the ripple effect that die granting of CoItPro’s ’’march-in," 
petition would have on development of university-based science and technology 
nationwide, with consequent adverse effects for society generally. Because I know that 
CcilPxQ, Hopkmsj and other education and research organizations have exmmurricated 
CTCtensivcly with you concerning this matter, it is not necessary to go into great detail here 
concerning the facts of this case and the Rayh-Dolc Act. Suffice to say that "march-in" 
rights ware inaludad in the Bayh-DoJa Act to nddraa- eitmtiotui where a roorpiont of 
federal research fttids has failed to move forward in making its inventions and technology 
available to the public. One of the reasons that the Bayh-Dole Act has achieved its 
objectives is that "march- In" rights have been confined to those rare iiwtonces where there 
is a compelling public health need. If a loss demanding standard were utilized, no licensee 
would hove the | incentive to moke the substantial investment naoesray to brmg 
university -owned inventions to development. In the end, new Ice bow logics Would remain 
undeveloped and patients would be the losers. That ic precisely the result the Bttyb-Dole 
Act was intended to avoid. 


PaX: 


Page 4 of 5 
P.03 



From: Mags ,e McIntosh To: Don Ware 

06-27-199? 09:04PM 


1 410 51S 5420 P.04 


From the facts available to me, the CellPro ease does not appear to be one that warrants 
the extreme step jof "march-in" rights. I understand that Hopkins and its licensees have 
agreed Gial ConPirj maty continue tu market its infringing stem Cell selection technology 
until on alternative developed by Hopkino'D lioonoocn io rcodily ovcikbJo. If this ih 
correct, the public is assured of unintemipted access to this treatment. 

Thank you for your consideration of my views. If you have any questions, please do nert 
hesitate to contact me. 

Sincerely. ' J 
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Elizabeth jC. Hui^ekoper 
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Joyce! Brinton 
Kevin; Casey 
Boh Dbnln 
Beverly Sullivan 
President Will taw R. Brody 
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